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ABSTRACT

In 2017, a Massachusetts court convicted Michelle Carter of manslaughter for
encouraging the suicide of Conrad Roy by text message, but imposed a sentence of
only fifteen months. The conviction was unprecedented in imposing homicide
liability for verbal encouragement of apparently voluntary suicide. Yet if Carter
killed, her purpose that Roy die arguably merited liability for murder and a much
longer sentence. This Article argues that our ambivalence about whether and how
much to punish Carter reflects suicide’s dual character as both a harm to be pre-
vented and a choice to be respected. As such, the Carter case requires us to choose
between competing conceptions of criminal law, one utilitarian and one libertar-
ian. A utilitarian criminal law seeks to punish inciting suicide to reduce harm. A
libertarian criminal law, on the other hand, justifies voluntary suicide as an exer-
cise of liberty, and incitement of suicide as valuable speech. Utilitarian values are
implicit in the foreseeability standards prevailing in the law of causation, but lib-
ertarian values are implicit in the reluctance of prosecutors to seek, and legisla-
tures to define, homicide liability for assisting suicide. The prevalence of statutes
punishing assisting—but not encouraging—suicide as a nonhomicide offense
reflects a compromise between these values. These statutes are best interpreted as
imposing accomplice liability for conduct left unpunished for two antithetical rea-
sons: it is justified in so far as the suicide is autonomous and excused in so far as
the suicide is involuntary. This explains why aiding suicide is punished, but less
severely than homicide. Yet even these statutes would not punish Carter’s conduct
of encouragement alone. Her conviction although seemingly required by prevail-
ing causation doctrine, is unprecedented.

INTRODUCTION

Should the criminal law punish inciting suicide? And if so, as homicide, or as
some lesser crime?

In 2014, 18-year-old Conrad Roy committed suicide, two years after a previ-
ous unsuccessful attempt.' Police soon discovered that in the preceding week,
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1. Commonwealth v. Carter, 52 N.E.3d 1054, 105657 (Mass. 2016).
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17-year-old Michelle Carter, who described Roy as her boyfriend, had sent him
many text messages urging him to develop and carry out a plan to kill himself.
Moreover, Carter had pressed Roy to proceed in a phone call when he hesitated
in the very process of killing himself.> And yet Carter had originally tried to talk
Roy out of suicide, and only changed her position after he persuaded her that
nothing else could relieve his misery.?

Carter was charged with manslaughter in a Massachusetts juvenile court.* The
charge was upheld by the Massachusetts Supreme Judicial Court® and, in 2017,
Carter was convicted, and sentenced to a fifteen-month term of imprisonment.® Yet
the high court’s decision upholding the charge would have permitted a much
higher penalty. It held that if Roy would not have died when he did without
Carter’s urging, Carter caused his death.” Under Massachusetts law, as under the
law of most states, one who causes death with premeditated deliberation is guilty
of first degree murder and subject to a life sentence.® So in one sense, Carter was
lucky.

Yet in another sense, Carter was unlucky. As we will see, homicide liability for
the suicide of another is rare, and almost always involves some more tangible con-
tribution to the killing than Carter’s.” Indeed, we have found no previous
American case where the victim intentionally killed himself and the defendant was
convicted of homicide for verbal encouragement only. Nor have we found another
case of homicide liability where the encourager was never in the presence of the
suicide.

2. Id. at 1063-64. The Court stated:

[Carter told] the victim, who was mentally fragile, predisposed to suicidal inclinations, and in the
process of killing himself, to get back in a truck filling with carbon monoxide and ‘just do it.” . . .
[TThe grand jury heard evidence suggesting a systematic campaign of coercion on which the virtu-
ally present defendant embarked—captured and preserved through her text messages—that tar-
geted the equivocating young victim’s insecurities and acted to subvert his willpower in favor of
her own.

Id.

3. See Nik DeCosta-Klipa, Read the Facebook Messages Between Michelle Carter and Conrad Roy After His
First Suicide Attempt, BOSTON.COM (June 12, 2017), https://www.boston.com/news/local-news/2017/06/12/read-
the-facebook-messages-between-michelle-carter-and-conrad-roy-after-his-first-suicide-attempt.

4. Carter, 52 N.E.3d at 1056.

5. Id. at 1065.

6. Ray Sanchez et al., Woman Sentenced to 15 Months in Texting Suicide Case, CNN (Aug. 3, 2017), https://
www.cnn.com/2017/08/03/us/michelle-carter-texting-suicide-sentencing/index.html.

7. “On the specific facts of this case, there was sufficient evidence to support a probable cause finding that the
defendant’s command to the victim in the final moments of his life to follow through on his suicide attempt was a
direct, causal link to his death.” Carter, 52 N.E.3d at 1064.

8. Joeseph R. Nolan & Laurie J. Sartorio, 32 MASS. PRACTICE, Criminal Law §§ 174, 190 (3d ed. 2017).

9. See infra Part I11.
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In most states, participants in another’s suicide risk prosecution for the lesser
crime of assisting suicide.'” Yet we will see that only a few statutes prohibit
encouragement alone, and courts have often required tangible aid in applying these
few statutes.'' In one recent case, the Minnesota Supreme Court struck down a pro-
vision permitting liability for encouraging suicide as a violation of the First
Amendment.'?

Does the rarity of criminal punishment for encouraging suicide reflect the rarity
of the underlying conduct? Probably not. Suicide itself is far more prevalent than
homicide in most wealthy societies.'? Although the U.S. has historically had a high
homicide rate, its suicide rate is almost three times as great, with over 40,000 sui-
cides a year.'"* Moreover, actual suicide appears to be the tip of a much larger ice-
berg. According to the CDC in 2013, 0.6% of adults and 8% of high school
students attempted suicide.'> One percent of adults and 13.6% of teens reported
planning suicide, and 17% of teens seriously considered it.'® With so much interest
in suicide among teens, it seems inevitable that many teens will become accepting
of and adjusted to suicide.'” This may lead to communication and even encourage-
ment among teens. In an age of electronic communication, such encouragement
must often leave a trail of evidence, as it did in the Carter case.

If inciting suicide is widespread and detectable, we could be punishing it quite a
lot. And if it causes death, we arguably should be punishing it quite severely. Yet it
seems we do neither. Why?

Perhaps our ambivalence about punishing inciting suicide reflects more funda-
mental conflicts in our conception of criminal wrongdoing. In judging what con-
duct to condemn we can draw on two plausible but potentially inconsistent strands

10. See infra Part I11.

11. See infra Part I11.

12. State v. Melchert-Dinkel, 844 N.W.2d 13, 24 (Minn. 2014) (“Speech in support of suicide, however
distasteful, is an expression of a viewpoint on a matter of public concern, and, given current U.S. Supreme Court
First Amendment jurisprudence, is therefore entitled to special protection as the ‘highest rung of the hierarchy of
First Amendment values.’”).

13. The ratio of suicides to homicides in other states in the top 25 in both total and per capita GDP are: Canada
6.25, Belgium 7.79, Sweden 10.7, Australia 12.45, Netherlands 15.9, and Switzerland with 16.52. See WORLD
HEALTH ORG., SUICIDE RATES BY COUNTRY (May 2018); WORLD HEALTH ORG., HOMICIDE RATES BY COUNTRY
(Apr. 2017); Jonathan Gregson, The Richest Countries in the World, GLOBAL FINANCE (March 1, 2017), https://
www.gfmag.com/global-data/economic-data/richest-countries-in-the-world.

14. WORLD HEALTH ORG., HOMICIDE RATES BY COUNTRY (Apr. 2017); CENTERS FOR DISEASE CONTROL AND
PREVENTION, SUICIDE AND SELF-INJURY, https://www.cdc.gov/nchs/fastats/suicide.htm (last visited Sep. 5,
2018).

15. CTR.’S FOR DISEASE CONTROL AND PREVENTION, NAT’L CTR. FOR INJURY PREVENTION DI1V. OF VIOLENCE
PREVENTION, SUICIDE FACTS AT A GLANCE 2015 - NONFATAL SUICIDAL THOUGHTS AND BEHAVIOR (2015),
https://www.cdc.gov/violenceprevention/pdf/suicide-datasheet-a.pdf.

16. Id.

17. See generally Evan M. Kleiman, Suicide acceptability as a mechanism of suicide clustering in a
nationally representative sample of adolescents, 59 Comprehensive Psychiatry, 17-20 (May 1, 2015)
(demonstrating that suicide acceptability is in part a possible reason why suicides tend to cluster in adolescents);
See also Sean Joe, Daniel Romer, and Patrick E. Jamieson, Suicide Acceptability is Related to Suicide Planning
in U.S. Adolescents and Young Adults, 37(2) Suicide and Life-Threatening Behavior 165, (2007).
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of the liberal tradition in political thought: utilitarianism and libertarianism. The
first assumes that government has a collective responsibility to serve the general
welfare, and sees criminal punishment as a social cost worth bearing in so far as it
deters conduct expected to be even more socially costly. The second sees govern-
ment as a limited delegation of the inherent authority of individuals to govern
themselves, for the purpose of better protecting that autonomy. Criminal punish-
ment is compatible with this kind of political liberty in so far as the person pun-
ished waived some of his liberty rights by freely choosing to infringe the liberty
rights of others. These two perspectives of course do not exhaust the values influ-
encing our views on criminalization, which include religiously based and other
possibly illiberal value commitments. However, they are sufficient to show that the
criminalization of encouraging suicide poses a policy dilemma.

From a utilitarian perspective, inciting suicide seems well worthy of criminal-
ization. Suicide is a serious public health problem, the fourth leading cause of
“lost” years of life.'"® Those who commit suicide may do so to alleviate current mis-
ery, but there are several reasons to expect that this decision will often be short-
sighted. First, misery, and pessimism about interventions to alleviate it, can be
co-occurring symptoms of depression.' Second, cognitive psychology has estab-
lished present-bias as a common cognitive error in evaluating choices.?® Third,
cognitive psychology has shown that we are more resilient than we suppose: where
unhappiness is caused by a catastrophic event like a disabling accident, it is often
surprisingly ephemeral, as we adjust our expectations to our circumstances.*' Not
only may individuals underestimate their own welfare loss from suicide in these
ways, they may also undervalue the welfare loss to others who will grieve, or be
deprived of their productive contributions. Since, on these assumptions, suicide is
generally quite harmful, causing it is also generally harmful. Many social scientists
believe that social influence, including media coverage of suicides, is a cause of

18. CTR.’S FOR DISEASE CONTROL AND PREVENTION, WISQARS YEARS OF POTENTIAL LIFE LOST (YPLL)
REPORT, 1981 AND 2016 (last visited Sep. 6, 2018), https://webappa.cdc.gov/sasweb/ncipe/ypll.html (Change
“Calculate YPLL before Age” to “85”; then click “Submit Request”).

19. See Adam G. Horwitz et al., Positive and Negative Expectations of Hopelessness as Longitudinal
Predictors of Depression, Suicidal Ideation, and Suicidal Behavior in High-Risk Adolescents, 47 SUICIDE &
LIFE-THREATENING BEHAV. 168, 169 (2017); Regina Miranda et al., Cognitive Content-Specificity in Future
Expectancies: Role of Hopelessness and Intolerance of Uncertainty in Depression and GAD Symptoms, 46
BEHAV. RES. & THERAPY 1151, 1151 (2008); Ryan Y. Hong et al., The Role of Event-Specific Pessimistic
Inferences in the Etiological Chain of Hopelessness Depression, 41 PERSONALITY AND INDIVIDUAL DIFFERENCES
1119, 1119-29 (2006).

20. See, e.g., David J. Hardisty et al., Good or Bad, We Want it Now: Fixed-cost Present Bias for Gains and
Losses Explains Magnitude Asymmetries in Intertemporal Choice, 26 J. BEHAV. DECISION MAKING 348, 348-61
(2013).

21. See generally Philip Brickman et al., Lottery Winners and Accident Victims: Is Happiness Relative?, 36 J.
OF PERSONALITY AND SOC. PSYCHOL. 8 (Aug. 1978).
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suicide.” Speech encouraging suicide is, from a utilitarian standpoint, mistaken
and therefore of little epistemic value.

Punishing encouragement of suicide is less appealing from a libertarian perspec-
tive. It is hard to imagine a choice more fundamental to autonomy than the decision
to live or die.”» We recognize health care choices as essential to liberty and treat
individuals as presumptively competent to make them. Health law scholar Susan
Stefan has observed that, as a society, we are more likely to accept the choice to
die as rational in so far as the person so choosing is elderly, terminally ill, in physi-
cal pain, or disabled.** These tendencies are consistent with utilitarian reasoning.
From a libertarian standpoint, however, individuals are under no obligation to mea-
sure the worth of their lives by their own or others’ net happiness over time. Their
autonomy includes freedom to choose and — constrained only by the liberty rights
of others — pursue their own conception of the good. Literature is replete with
admiring portrayals of those who choose death for love or honor.” Stefan argues
that emotional anguish can be as unbearable and as disabling as physical pain.*® As
an advocate for the rights of the mentally ill, she argues that mental illness does not
automatically deprive the sufferer of capacity to choose rationally, and that a
patient can rationally conclude that medical treatment is powerless to sufficiently
alleviate her suffering.?” In short, suicide may serve a number of values that a com-
petent autonomous agent should be free to choose. From a libertarian perspective,

22. See Madelyn Gould et al., Media Contagion and Suicide Among the Young, 46 AM. BEHAV. SCIENTIST
1269, 1269-71 (2003); Keith Hawton & Kathryn Williams, Influences of the Media on Suicide, 325 BMJ 1374,
1374 (2002); see generally David D. Luxton et al., Social Media and Suicide: A Public Health Perspective, 102
AM. J. PuB. HEALTH S2, 195-200, (May 2012) (discussing the influence of the internet and social media on
suicidal behavior and trends).

23. See Tom L. Beauchamp, The Right to Die as the Triumph of Autonomy, 31 J. OF MED. & PHIL. 643, 650—
51 (2006); S. B. Chetwynd, Right to Life, Right to Die and Assisted Suicide, 21 J. OF APPLIED PHIL. 173, 173-82
(2004).

24. SUSAN STEFAN, RATIONAL SUICIDE, IRRATIONAL LAWS: EXAMINING CURRENT APPROACHES TO SUICIDE IN
PoLicy AND LAw, 212-13 (2016) (“The U.S. public (although not its mental health professionals) have
accomplished a conceptual separation between ‘rational’ suicide of terminally ill (and more ominously, elderly
or disabled) people, who are to be admired for their courage, and make the cover of People magazine, and the
‘irrational’ suicide of everyone else, with the extraordinarily misleading and incorrect statistic that 90% of
people who commit suicide have some kind of mental illness.”).

25. See JOHANN WOLFGANG VON GOETHE, THE SORROWS OF YOUNG WERTHER (1774); PLUTARCH, LIVES,
VOLUME VIII: SERTORIUS AND EUMENES, PHOCION AND CATO THE YOUNGER (Jeffrey Henderson ed., Bernadotte
Perrin trans, Harvard Univ. Press) (1919); WILLIAM STYRON, SOPHIE’S CHOICE, Random House Large Print
(1979). There are at least thirteen suicides in Shakespeare’s tragedies, of which seven are arguably portrayed as
admirable. Larry R. Kirkland, To End Itself by Death: Suicide in Shakespeare’s Tragedies, 92 SOUTHERN MED.
J. 660, 660 (1999).

26. See STEFAN, supra note 24, at 91 (“The general public doesn’t really understand how terrible this
emotional pain can be. Recent brain studies have shown that the parts of the brain that are associated with
suicidality are the same parts affected when people are raped or experience combat trauma, and not the same as
those related to physical pain.”).

27. Id. at 32 (“And yet, mental health professionals acknowledge that there are some—as many as a third of
all patients—for whom no treatment works (or works long-term). For these people, their mental and emotional
pain can be truly agonizing, robbing them of their sense of self and autonomy and independence as surely as
many terminal illnesses.”).



70 AMERICAN CRIMINAL LAwW REVIEW [Vol. 56:65

then, a competently chosen suicide is not an injury.?® If so, neither assistance nor
encouragement from another person can be said to injure the suicide victim unless
it impairs his or her autonomy. This would arguably be true even of concrete assis-
tance, like providing an otherwise lawful weapon. It would be even more true of
the communication of information or values. We ordinarily think of such informa-
tion as enhancing rather than diminishing the liberty of the hearer.” In addition,
the speaker has a liberty interest in such speech. Where the forbidden conduct is
speech, we might wish to be especially careful in defining it and ensuring it is
harmful lest we chill the exercise of liberty.*

Inciting suicide brings the conflict between utilitarian and libertarian perspec-
tives into focus because of suicide’s dual character as both a tragic injury and a lib-
erty enhancing choice, and the dual character of incitement as both causal
influence on harmful conduct and as liberty enhancing speech. These conflicts will
be apparent in our discussions of two doctrinal issues arising in inciting suicide
cases: causation and complicity. Both causation and complicity involve the attribu-
tion of responsibility for a wrong to a particular actor.

Causation of death is a crucial element of homicide liability. Although homicide
once required a physical blow causing death, causation is now the only conduct
element.’’ Yet because causation does not require any particular kind of act, it is
little more than a normative attribution of responsibility for a result. Accomplice
liability attributes one person’s offense to another who assists or encourages.
Suicide was formerly a crime and one who assisted or encouraged suicide could
therefore have been liable as an accomplice.’* Today, when suicide is no longer a
crime, statutory offenses of assisting suicide impose liability for death on the basis
of a similar attribution of responsibility for another’s act. As with causation, the de-
cision as to what facilitating conduct and which encouraging words suffice to
make another’s conduct one’s own, depends on a normative judgment.

The attribution of homicide liability for another’s suicide requires us to choose
between two competing conceptions of causation, one utilitarian and one libertar-
ian. A utilitarian conception of causation holds the actor responsible for all proba-
ble consequences, while a libertarian conception holds each actor responsible only
for his or her own voluntary act. The first makes the actor causally responsible for

28. See, e.g., THOMAS SzASz, FATAL FREEDOM: THE ETHICS AND POLITICS OF SUICIDE (2002); see also
MICHAEL CHOLBI, SUICIDE: THE PHILOSOPHICAL DIMENSIONS (2011) (arguing that suicide can be morally
defensible if the decision to kill oneself is rationally made).

29. See Virginia v. Hicks, 539 U.S. 113, 119 (2003) (“[A]n overbroad law may deter or ‘chill’ constitutionally
protected speech . . . Many persons . . . will choose simply to abstain from protected speech [citation omitted]—
harming not only themselves but society as a whole, which is deprived of an uninhibited marketplace of ideas.”);
see also Hill v. Colorado, 530 U.S. 703, 716 (2000) (“The right to free speech, of course, includes the right to
attempt to persuade others to change their views, and may not be curtailed simply because the speaker’s message
may be offensive to his audience.”).

30. See Thornhill v. Alabama, 310 U.S. 88, 95-96 (1939).

31. See infra Part I1.

32. See infra Part 111
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any expected result to which his act was necessary. The second makes an act nec-
essary to death a cause only if not superseded by the similarly necessary independ-
ent voluntary act of another. Incitement may cause death under the first conception
of causation, where it will not under the second conception.

Similarly, whether we attribute liability for participating in suicide on the basis
of encouragement depends on a choice between the goals of minimizing the danger
of injury and protecting liberty. If we are primarily concerned with reducing harm-
ful conduct, we have reason to punish those who advocate it. If we are primarily
concerned with protecting liberty, we have reason to permit self-harm and danger-
ous speech. American law leans one way in conditioning complicity generally on
mere encouragement, but leans the other in requiring concrete assistance for crimi-
nal participation in suicide.

Our analysis proceeds in three parts. Part I recounts the Carter case and distills
the doctrinal puzzles it provokes, especially concerning causation and complicity.
We find that a libertarian approach to causation suggests absolving Carter, while a
utilitarian approach would justify punishing Carter, and perhaps quite harshly. The
case’s outcome—punishing Carter for involuntary manslaughter rather than
murder—reveals a puzzling compromise between these two views. Additional per-
plexities arise when Carter’s conduct is viewed as complicity in Roy’s suicide. The
decision to charge Carter with involuntary manslaughter may reflect the libertarian
intuition that complicity in voluntary suicide is less wrongful than complicity in
homicide. But the all-or-nothing quality of causation and complicity in American
law makes it difficult to accommodate our conflicting normative intuitions about
suicide openly.

Part II explicates the criminal law of causation, showing how it has been subject
to two competing standards. One imposes causal responsibility for results of an
unlawful act not followed by an intervening voluntary action. The other imposes
causal responsibility for the foreseeable consequences of a culpable act. The for-
mer standard reflects libertarian values, whereas the latter reflects utilitarian val-
ues. Over time, utilitarian inspired foreseeability standards have become dominant
in American criminal law doctrine. Yet homicide liability for aiding foreseeable
suicide has been rare, while Carter’s liability for encouraging foreseeable suicide
is unprecedented. In short, causing suicide remains a libertarian island within a
utilitarian sea. This reluctance to ascribe causal responsibility for suicide is also
reflected in the prevalence of legislation defining assistance of suicide as a distinct
and lesser offense.

Part III examines these laws punishing assisting suicide and compares them to
prevailing doctrines assigning complicity in another’s crime. It observes that only
a minority of these statutes punish mere encouragement of suicide, and that courts
have resisted imposing such liability. It argues that assisting suicide statutes are
best viewed as criminalizing complicity in a partially justified and partially
excused suicide. Although voluntary suicide is discouraged as wrongful, this
wrongfulness is mitigated by the victim’s exercise of autonomy. The choice to
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ascribe responsibility for another’s suicide on the basis of complicity rather than
causation, the choice to partially justify suicide by mitigating liability for aiding it,
and the choice to punish only aid rather than persuasive speech, all reflect a liber-
tarian view of suicide as an exercise of autonomy. Nevertheless, in continuing to
punish assisting suicide rather than fully justifying it, assisting suicide laws also
serve the utilitarian aim of reducing suicide. By combining libertarian and utilitar-
1an values, these laws achieve a result similar to that reached in the Carter case:
punishing participation in suicide, but less than participation in homicide.

I. THE MICHELLE CARTER CASE: FACTS AND PUzZLES
A. Michelle Carter Case: Facts

On June 16, 2017, Michelle Carter was convicted of manslaughter by a
Massachusetts juvenile court, for encouraging the July 2014 suicide of Conrad
Roy by text message.*

Roy and Carter met on family vacations in 2012 when he was 16 and she was
15.°* They lived about thirty-five miles apart, and communicated electronically
extensively over the next two and a half years.”® Although Carter referred to Roy
as her boyfriend at the time of his death, they had seen each other in person very
few times.*® Both were treated for depression.?” Roy attempted suicide by overdos-
ing on acetaminophen in October of 2012.%* A female friend in whom he confided
alerted his family that he was ill.*

In 2012 and again in July 2014, Roy expressed the desire to kill himself and
Carter repeatedly urged him not to, but instead to seek help.*” In June of 2014,
Carter wrote to a friend:

“Hes [sic] suicidal and has severe depression and social anxiety which is the
bad part but I'm the only one he has and he needs me. I mean it’s not helping
that I’'m kinda going thru my own stuff but if I leave him he will probably kill
himself and it would be all my fault. I'm keeping him alive basically.”*'

33. Commonwealth v. Carter, 52 N.E.3d 1054, 1064-65 (Mass. 2016).

34. See Erin Moriarty, Death by Text: The Case Against Michelle Carter, CBS NEWS, (June 16, 2017), https://
www.cbsnews.com/news/death-by-text-the-case-against-michelle-carter/.

35. Id. (“But, while Michelle called Conrad her boyfriend, his family says the two rarely saw each other, and,
like so many teens, their interactions were mostly over text messages.”).

36. Id.

37. Id.

38. Id.

39. Id.

40. Nik DeCosta-Klipa, Read the Facebook messages between Michelle Carter and Conrad Roy after his first
suicide attempt “Are you sure you want to do this?,” BOSTON.COM (June 12, 2017), https://www.boston.com/
news/local-news/2017/06/12/read-the-facebook-messages-between-michelle-carter-and-conrad-roy-after-his-
first-suicide-attempt.

41. Katharine Q. Seelye & Jess Bidgood, Trial Over Suicide and Texting Lays Bare Pain of 2 Teenagers, N.Y.
TIMES (June 12, 2017), https://www.nytimes.com/2017/06/12/us/suicide-texting-manslaughter-teenagers.html.
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In July of 2014, however, Carter — then 17 — abandoned her efforts to talk Roy out
of suicide. She accepted Roy’s desire to kill himself, and urged him to make con-
crete plans and carry them out.*> When Roy expressed doubts about the reliability
of using exhaust fumes from a vehicle, Carter recommended other methods of sui-
cide, and suggested that he research methods of manufacturing carbon monoxide
on the internet.*> He did so, developed plan of buying and running a generator
inside his enclosed truck cab,* and ultimately used a water pump.* In the days
leading up to Roy’s suicide, Carter repeatedly asked him when he was going to
carry out his plan, complained that he kept putting it off, said he “need[ed]” to do
it, threatened that she would seek counseling for him if he did not proceed to kill
himself (he professed not to want this), and urged him not to “break a promise.”*®
When he hesitated and expressed concern for the grief his act would cause his fam-
ily, Carter assured him that his family members would accept his act, and promised
to provide them emotional support.*’

On the evening of July 12, Roy drove to a Kmart parking lot, ran the water
pump inside his truck, and poisoned himself with carbon monoxide.*® Carter talked
to him twice on the phone that evening and later described those conversations in
text messages with another friend as follows:

42. Nik DeCosta-Klipa, Read the text messages at the heart of the Michelle Carter trial, BOSTON.COM (June
5, 2017), https://www.boston.com/news/local-news/2017/06/05/read-the-messages-at-the-heart-of-the-michelle-
carter-suicide-by-text-manslaughter-trial (“Carter: ‘Yeah, it will work. If you emit 3200 ppm of it for five or ten
minutes you will die within a half hour. You lose consciousness with no pain. You just fall asleep and die. You
can also just take a hose and run that from the exhaust pipe to the rear window in your car and seal it with duct
tape and shirts, so it can’t escape. You will die within, like, 20 or 30 minutes all pain free.””).

43. Id. (“Carter: ‘Oh, okay. Well I would do the CO. That honestly is the best way and I know it’s hard to find
a tank so if you could use another car or something, then do that. But next I'd try the bag or hanging. Hanging is
painless and takes like a second if you do it right.””).

44. See Michelle Williams, Michelle Carter trial: In days before Conrad Roy’s death, teens shared suicidal
plan, selfies, Mass LIVE (updated June 9, 2017), http://www.masslive.com/news/index.ssf/2017/06/
michelle_carter_trial_in_days.html (“Included with her selfie, Carter asked, ‘Did you get it?” Roy responded

with a photo of a portable generator. Roy took the photo of the generator sitting on the seat of his car.”).

45. See Lindsey Bever, Michelle Carter, who urged her boyfriend to commit suicide, found guilty in his death,
WASH. POST (June 16, 2017), https://www.washingtonpost.com/news/true-crime/wp/2017/06/16/shes-accused-
of-pushing-him-to-suicide-now-a-judge-has-decided-her-fate/?utm_term=.8371ed80fa69 (“[H]e used a gas-

powered water pump to commit suicide.”).

46. DeCosta-Klipa, supra note 3. (“Carter: ‘You just need to do it Conrad.’

Roy: ‘Okay I'm gonna do it today.’

Carter: “You promise?’

Roy: ‘I promise, babe. I have to now.’

Carter: ‘Like right now?’

Roy: ‘“Where do I go?’

Carter: ‘And you can’t break a promise. And just go in a quiet parking lot or something.’”).

47. Id. (“Carter: ‘Everyone will be sad for a while but they will get over it and move on. They won’t be in
depression. I won’t let that happen. They know how sad you are, and they know that you are doing this to be
happy and I think they will understand and accept it. They will always carry you in their hearts.’”).

48. “In the summer of 2014, 18-year-old Conrad Roy drove to a deserted Kmart parking lot in Fairhaven,
Massachusetts with a gasoline-operated water pump sitting on the back seat of his truck.” Williams, supra note 44.
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[His] death is my fault like honestly I could have stopped him I was on the
phone with him and he got out of the [truck] because it was working and he
got scared and I f— told him to get back in Sam because I knew he would do it
all over again the next day and I couldnt [sic] have him live the way he was
living anymore I couldnt [sic] do it I wouldnt [sic] let him.*’

She also wrote,“I helped ease him into it and told him it was okay . . . I could’ve
easily stopped him or called the police but I didn’t.”*°

Examination of Roy’s phone prompted a police investigation of Carter. She
texted a friend, “[If the police] read my messages with him I’'m done. His family
will hate me and I can go to jail.”®' Yet this was by no means obvious. Like
other American jurisdictions, Massachusetts does not criminalize suicide.”
Accordingly, Carter could not have been liable as an accomplice or co-conspirator
in a crime committed by Roy. Like most American jurisdictions, Massachusetts
also has no statute defining incitement to commit suicide as a criminal offense.”
Moreover, unlike most American jurisdictions, Massachusetts lacks any statute
defining assisting suicide as an offense.”® Accordingly, the only way Carter could
go to jail for her conduct would be for a homicide offense, which would require
proof that she caused Roy’s death. Alternatively, failing such proof, she might
have been convicted of attempted homicide, if she were found to have intended
death.

On February 16, 2015, Carter was indicted for manslaughteras a “youthful of-
fender.” Massachusetts law provides for criminal trial of offenders over 14
charged with crimes subject to a penalty of incarceration and involving the threat
or infliction of bodily harm.>® Manslaughter is left undefined in the Massachusetts
statute criminalizing it.”” Its elements, as defined in common law decisions, are
“wanton and reckless conduct” causing death.’® Recklessness is defined in an

49. See Dan Glaun, ‘Honestly I could have stopped him; Friend of Michelle Carter testifies about texts
received after suicide of Conrad Roy, MASS LIVE, (June 16, 2017, 11:57 AM), http://www.masslive.com/news/
index.ssf/2017/06/michelle_carter_trial.

50. Kiristine Phillips, Her texts pushed him to suicide, prosecutors say. But does that mean she killed him?,
WASH. PoST (June 6, 2017), https://www.washingtonpost.com/news/morning-mix/wp/2017/06/06/just-do-it-
babe-woman-accused-of-pushing-her-boyfriend-to-kill-himself-is-on-trial-this-week/?.

51. Abby Phillip, ‘I can go to jail’: Michelle Carter’s text to friend about Conrad Roy suicide messages,
SYDNEY MORNING HERALD, (September 1, 2015, 9:07 AAM), http://www.smh.com.au/world/i-can-go-to-jail-
michelle-carters-text-to-friend-about-conrad-roy-suicide-messages-20150831-gjcSnj.html.

52. ACLU of Massachusetts Statement on Michelle Carter Guilty Verdict, ACLU, (June 16, 2017), https://
www.aclum.org/en/press-releases/aclu-massachusetts-statement-michelle-carter-guilty-verdict (“There is no law

in Massachusetts making it a crime to encourage someone, or even to persuade someone, to commit suicide).

53. Id.

54. Kligler v. Healy, 34 Mass. L. Rptr. 239 1, 5 (Super. Ct. 2017) (“In contrast to the majority of states,
Massachusetts has not expressed a public policy against assisted suicide by enacting a statute imposing criminal
liability on one who assists another in committing that act.”).

55. See Commonwealth v. Carter, 52 N.E.3d 1054, 1059 (Mass. 2016).

56. MASS. GEN. LAWS ANN. ch. 119, § 52 (West 2018).

57. MASS. GEN. LAWS ANN. ch. 265, § 13 (West 2018).

58. See Commonwealth v. Welansky, 316 Mass. 383, 401 (1944).
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unusual way in Massachusetts law, requiring not subjective foresight of a substan-
tial risk of death, but objective foreseeability of a very substantial risk of death.”
Causation is also defined by common law decision, and requires that conduct be
the “efficient cause” “without which the result would not have occurred” and that
it be the “proximate cause” producing the result in a “natural and continuous
sequence.”*

Carter moved to dismiss the indictment on the grounds that there was no proba-
ble cause to believe that Carter had caused Roy’s death or inflicted bodily harm
upon him.®! Carter argued that Roy freely chose to kill himself and carried out all
the necessary actions without any assistance from Carter.> Roy had attemptedto
kill himself years before Carter’s texts encouraging him to do so0.*> She added that
she engaged only in speech, not conduct, and inflicted no injury upon him.** The
trial court upheld the indictment, a decision then affirmed by the Massachusetts
Supreme Judicial Court.*> In doing so, the Court was not obliged to find beyond a
reasonable doubt that Carter caused Roy’s death, only that there was probable
cause to think he did.

Regarding culpability, the Supreme Judicial Court found that Carter’s alleged
speech acts probably satisfied the requirement of recklessness, because a reasona-
ble person would have realized that they could have influenced Roy to kill him-
self.®® Indeed, the Court observed, Carter’s statements indicated that it was her
purpose that he kill himself, thus satisfying the more culpable mental state of intent
to kill required for murder.®’

Regarding causation, the Court reached four conclusions. First, whether or not
Roy would have killed himself at some other time without Carter’s

59. Seeid.

60. See Commonwealth v. Rhoades, 379 Mass. 810, 825 (1980).

61. Commonwealth v. Carter, 52 N.E.3d 1054, 1056 (Mass. 2016) (“The defendant moved in Juvenile Court
to dismiss the youthful offender indictment, arguing that the Commonwealth failed to present the grand jury with
sufficient evidence of involuntary manslaughter and that the defendant’s conduct did not involve the infliction or
threat of serious bodily harm. The motion was denied.”).

62. Id. at 1061 (“The defendant argues that, because she neither was physically present when the victim killed
himself nor provided the victim with the instrument with which he killed himself, she did not cause his death by
wanton or reckless conduct.”).

63. Id. at 1056 (“In 2013, the victim attempted to commit suicide by overdosing on acetaminophen.”).

64. Id. at 1061632-33 (“She maintains that verbally encouraging someone to commit suicide, no matter how
forcefully, cannot constitute wanton or reckless conduct.”).

65. Id. at 1065.

66. Id. at 1063 (“The grand jury could have found that an ordinary person under the circumstances would have
realized the gravity of the danger posed by telling the victim, who was mentally fragile, predisposed to suicidal
inclinations, and in the process of killing himself, to get back in a truck filling with carbon monoxide and ‘just do
it.””).

67. Id. at 1064 (“These situations are easily distinguishable from the present case, in which the grand jury
heard evidence suggesting a systematic campaign of coercion on which the virtually present defendant
embarked — captured and preserved through her text messages — that targeted the equivocating young victim’s
insecurities and acted to subvert his willpower in favor of her own. On the specific facts of this case, there was
sufficient evidence to support a probable cause finding that the defendant’s command to the victim in the final
moments of his life to follow through on his suicide attempt was a direct, causal link to his death.”).
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encouragement, he likely would not have done so when he did. In particular, her
statement that he had left the vehicle and only returned after she told him to, and
that she could have stopped him, indicated that he returned to the vehicle because
she told him to0.%®

Second, Roy was not an independent intervening voluntary actor because (like
Carter) he was immature and depressed and Carter knew this.®

Third, the Court held, there is no requirement in Massachusetts that death be
caused by a physical act.”” The Court relied on two well-known prior cases. In
Commonwealth v. Atencio, two defendants who played Russian Roulette were held
liable for the death of a third who shot himself in the head after the other two took
their turns.”" Although Marshall handed the gun to Atencio, who handed the victim
the gun, the Court reasoned that this assistance was irrelevant and that it was not
necessary that the defendants suggest or propose the suicidal act as long as they
cooperated in it (each fired the gun at himself before the victim did) or agreed to do
so (they would have been liable even if the victim’s fatal turn had been the first,
because there was “mutual encouragement”).”? In Commonwealth v. Persampieri,
the defendant’s wife — who was mentally instable and had previously attempted
suicide — threatened suicide.” Persampieri thereupon loaded the gun, handed it to
her, pointed out the safety was off, and showed her how she could reach the trig-
ger.”* Of course, as her husband he arguably had a legal duty to prevent death,
whereas Carter’s texting romance with Roy established no such duty.”

68. Id. at 1063 n.16 (“The defendant admitted to Boardman: ‘I helped ease him into it and told him it was
okay, I was talking to him on the phone when he did it I could have easily stopped him or called the police but I
didn’t.””).

69. See id. at 1063 (“Because there was evidence that the defendant’s actions overbore the victim’s willpower,
there was probable cause to believe that the victim’s return to the truck after the defendant told him to do so was
not ‘an independent or intervening act’ that, as a matter of law, would preclude his action from being imputable
to her.”); see also Commonwealth v. Atencio, 189 N.E.2d 223, 224 (Mass. 1963); Commonwealth v.
Persampieri, 343 Mass. 19 (1961).

70. Carter, 52 N.E.3d at 1061. (“We have never required in the return of an indictment for involuntary
manslaughter that a defendant commit a physical act in perpetrating a victim’s death.”).

71. See Atencio, 189 N.E.2d at 224.

72. Carter,52 N.E.3d at 1062. (“Indeed, had the deceased been the first to participate in the ‘game,’ and killed
himself before either Atencio or Marshall touched the gun, his acts would still have been imputable to the
defendants. It was, instead, the atmosphere created in the decision to play the ‘game’ that caused the deceased to
shoot himself, as there was ‘mutual encouragement’ to participate.”).

73. Commonwealth v. Persampieri, 175 N.E.2d 387, 389-90 (Mass. 1961).

74. See Carter, 52 N.E.3d at 1062 (“In Persampieri . . . the jury were warranted in returning a verdict of
involuntary manslaughter based on the theory of wanton or reckless conduct, noting that the defendant, “instead
of trying to bring [the victim] to her senses, taunted her, told her where the gun was, loaded it for her, saw that the
safety was off, and told her the means by which she could pull the trigger.”) (citation omitted).

75. See, e.g., Commonwealth v. Levesque, 766 N.E.2d 50, 56 (Mass. 2002); see also People v. Beardsley, 13
N.W. 1128 (Mich. 1907) (liability for causation of death by omission requires a legal duty to act affirmatively to
prevent death, such as that imposed by family relationship); Jones v. U.S., 308 F. 2d 307, 310 (D.C. Cir. 1962).
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However, fourth, like the defendants in Commonwealth v. Levesque™® — who
were charged with the manslaughter of firefighters after negligently starting a fire
and then failing to report it — Carter had an affirmative duty to prevent Roy’s death
because she had recklessly created a danger that he would kill himself.”” She
admitted that she could have prevented his death by talking him out of it or calling
the police and failed to do so.” This combination of a legal duty to prevent harm,
an available prophylactic strategy, and an omission to use it, suffices for causation
by omission.”

Carter was convicted in a bench trial and sentenced to serve fifteen months with
another fifteen months suspended during a five-year probation.*® In announcing the
judgment of conviction, the trial judge found that Carter had created a danger to
Roy by admonishing him to return to the truck, creating a duty to prevent Roy’s
death analogous to the duty created in Commonwealth v. Levesque.®' The court
found that Carter then caused Roy’s death wantonly and recklessly by omitting to
dissuade him from killing himself while also omitting to contact his family or
police.® The trial judge added that the possibility that Roy might have killed him-
self at a later time was immaterial and, although acknowledging “the law was dif-
ferent in those days,” recalled the 1816 case of Commonwealth v. Bowen, in which
one prisoner had been charged as an accomplice in the suicide of a condemned
prisoner, although he was condemned to be a hung a few hours later.*?

76. Levesque, 766 N.E.2d at 59 (“The Commonwealth has presented sufficient evidence to allow a grand jury
to conclude that the defendants’ choice not to report the fire was intentional and reckless . . . . [T]hey possessed a
cellular telephone and passed several open stores after their exit from the warehouse, thus allowing the grand jury
to infer that the defendants had multiple opportunities and the means to call for help if they chose to do so0.”).

77. See Carter, 52 N.E.